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Registry Constituency Statement

This Registry Constituency statement relates to the GNSO Policy Development Process (PDP) on a procedure for use by ICANN in considering requests made by registry operators or sponsors for consents or related amendments to the agreements these entities have with ICANN.  In accordance with Section 7(d) (1) of the GNSO Policy Development Process, ICANN initiated a PDP to develop a predictable procedure to handle such requests.  The GNSO Council voted to initiate the PDP subject to additional Terms of Reference (TOR) (http://gnso.icann.org/issues/ registry-services/tor-revised.shtml). Both changes to the rights and obligations under the agreements
 between ICANN and the registries/sponsors under the agreements and non-contractual discussions between registries/sponsors and ICANN are explicitly “out-of scope” of the TOR.  This statement does not address procedures relating to the adoption of consensus policies.

 Each constituency has appointed a rapporteur to solicit constituency views and submit the constituency position in writing to the Council.  

Introduction

This document provides a joint Position Statement by the Registry Constituency, including the operators of the unsponsored gTLDs as well as the sponsors of the three Sponsored TLDs about the development of this Procedure. It is intended for submission by the Registry Constituency rapporteur as the definitive position of the entire Registry Constituency. 

Position Statement

As a Constituency, we welcome the appropriate steps by ICANN and the GNSO Council towards
  the development of a fair, predictable and timely procedure for ICANN to handle requests for authorizations, approvals or consents required by our contracts or related contractual amendments in which we are interested.

The implementation of a fair, predictable and timely procedure by ICANN to handle such requests is in the best interest of our Constituency. Such a procedure would reduce the uncertainty, substantially decrease the time and effort required for the review of proposed changes ,
 and encourage both the unsponsored registries and the communities served by the sponsored registries to improve the gTLDs.

Although we believe it is important to develop a predictable procedure for contractual approvals and amendments, specific contractual changes (or changes in the relationship between the registries and ICANN) should not be considered as part of this Policy Development Process.  

We present here certain concerns, which must be considered by the GNSO Council when developing the Procedure. 

1. The procedure should be simple, transparent, and understandable by all stakeholders. We believe that the procedure should be a procedure for the ICANN staff to follow. Except in unusual circumstances, as determined by ICANN staff, the procedure should not involve other constituencies. We favor the use of “post-fact reporting” in cases where changes are of an administrative nature and their impact on the Internet community is limited. Any procedure should be in writing, published on ICANN’s web site, and satisfy certain minimum requirements which will be detailed in a separate statement by this constituency.  
 

2. The procedure should be cost-effective and timely.  Both the Registry and ICANN will have to employ resources for a period of time to process a request. A procedure should be developed which minimizes the resources on both sides required to submit and review a request. The effort required for the procedure should be commensurate with the change requested.
3. The procedure should take into consideration the characteristics of the TLD in which the request is being made. One size does not fit all, and the same change in one TLD may have a completely different impact than the same change in another TLD. The procedure must take into account the nature and the size of a TLD when measuring the impact of the change.
 
4. The procedure should not impede development and innovation.  If the previous concerns are addressed, then the procedure developed will be simple enough so that it will provide cost-efficient and timely confirmation of new processes for each TLD.  Individual differences in the TLDs will be considered during early steps of the review process, and decisions will enable the Registries to develop and offer new services desired by the Internet community quickly and efficiently.
5. The procedure should recognize that the Sponsor represents the views of the sponsored community. It is important to differentiate between changes, which will affect users of a given TLD and changes which will affect the Internet community at large. 
One of the primary reasons to establish an sTLD is the desire of a specific community to manage its own domain according to its community-specific requirements. Sponsors obtained support of their respective communities and entered into agreements with ICANN to manage the TLD and to develop certain policies for and on behalf of their communities. 
Sponsored TLDs have developed mechanisms to consider views of the sponsored community when developing its policies. It would be redundant, costly, and inappropriate to try to replicate the process at the ICANN level in situations where the sponsored community has expressed its views already and impact on Internet users at large is limited.
Also, as outlined in the FAQs prepared by ICANN staff, certain aspects of the procedure, while not applicable to Sponsored TLDs at the ICANN level, may serve the sTLD communities well as a recommended practice to employ by the Sponsor when dealing with requests from the Registry Operators of sTLDs. 
6. The procedure must not diminish the ability of registry operators to operate reliable, secure and stable service to the Internet community. Operation of the DNS is essential to the stability and security of the Internet, and many individuals and businesses, regardless of their size, rely on this operation for their livelihood. In the event of an unexpected situation that threatens the very nature of the service, or may cause serious discomfort to Internet users, Registry Operators must be able to act quickly and at their discretion to ensure continuity of the service while making reasonably and timely effort at keeping ICANN informed. 
Conclusion 

The Registry Constituency favors development of a simple, transparent and timely procedure for ICANN staff to handle any requested changes in the registry agreements. 

We strongly believe that the implementation of such a procedure must take into account appropriate differences among TLDs, respect the role of the sponsored communities in sTLDs, appreciate the different levels of impact a change will have on different Internet constituencies, and favor development and innovation while maintaining the stability and security of the Domain Name System. 
� Afilias and PIR believe that the words “rights and obligations under” should be substituted with the words “Nature of the agreements”.  This language was taken from the Terms of Reference (� HYPERLINK "http://gnso.icann.org/issues/ registry-services/tor-revised.shtml" ��http://gnso.icann.org/issues/ registry-services/tor-revised.shtml�.).  


� VeriSign believes that the word “towards” be taken out and substituted with the following language: “to correct and improve the process by which ICANN exercises its rights and discharges it obligations under its agreements with members of the Registry Constituency.  We support . . .”  


� VeriSign believes that the language “substantially decrease the time and effort required for the review of proposed changes” be striken and in its place the words “address the unfairness and untimeliness of ICANN’s past decision making processes” be inserted.  


�  This statement will be prepared in consideration of but not limited to the following points :  (a) define in writing all requirements for submitting a request for ICANN’s consideration; (b) establish appropriate mechanisms for amending or withdrawing requests; (c) specify in reasonable detail all factors that ICANN may consider in reaching a final decision with respect to each type of request that may be submitted (e.g., changes to maximum price schedules); (d) identify any third parties from whom information may be sought to aid in ICANN’s consideration of a request; (e) establish reasonable standards for determining the source, authenticity, and reliability of any information received from third parties; (f) establish clear and appropriate time periods for the issuance of a final decision; (g) establish a standard method by which relevant proprietary and other sensitive information may be exchanged in confidence during ICANN’s consideration of a request; (i) provide the requester copies of any documentation submitted by third parties concerning the request and an opportunity to respond; (h) issue a final written decision; (m) provide aggrieved requesters with meaningful, independent review of any final decision, consistent with ICANN’s existing obligations”.  


   


In addition VeriSign would like to include (i) define the decisional threshold that ICANN will have to meet in order to overcome the presumptive validity of a request; and (ii) provide meaningful remedies in the event ICANN does not meet any established time periods; and (iii) if the final written decision denies the request or imposes conditions on ICANN’s authorization, approval or consent, provide a written statement of ICANN’s factual and legal bases for such action and any relevant historical precedents.











� VeriSign disassociates itself from this paragraph.





